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Compiler’s abstract:

In May 1840 the Supreme Court of Pennsylvaniaruled on a case from Dauphin county
court of common pleas. Alter, Taylor and Dewey had apparently sued Henry C.
Berghaus as a co-promiser for Doctor George H. Berghaus. Henry isidentified as the
father of George. Henry gave a promissory note made in Philadelphia 4 February 1836
for $2000 for debts incurred in twelve months. The Supreme Court ruled, in favor of
Henry Berghaus, that the promissory note made in 1836 did not secure George's debts
incurred after one year later. The case summary does not describe all the business
transactions, but does show that George Berghaus made payments to Alter, Taylor and
Dewey of $500 7 Nov 1834, $54 20 December 1836, and $1200 18 March 1837, and also
that they shipped him champagne 29 March 1837.

Berghaus against Alter.

It is not a valid objection to a deposition taken upon a commission in an-
other state, that when the rule was entered, two commissions were named
by the party, und the commission issued to both or either of them.

B. having purchased of A. at different times, several bills of goods at six
monthe’ credit, gave a note at twelve months, with C. a8 collateral security
for payment ; subsequently several other purchases were made upon the same
terms, during the twelve months, and subsequently, B. made payments on
account which were credited generally in the hooks of A, without apy speeial
appropriation : Held, that such payments must be H'P'[:-rupriaud to the payment
-:)F the goods first due, and consequently in relief C. the surety in the note
of B.

ErkoRr to the: Common Pleas of Dauphin county

Jacob Alter, Thomas Taylor and Solomon J. Dewey, trading in
the name of Alter, Taylor & Dewey, against Ilenry C. Berghaus,
who is a co-promissor with George I1. Derghaus.
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[Berghnus v. Alter.]

This was an action of debt upon a note.

“ Philadelphia, 4th February 1886. Twelve months after date
we, or either of us, promise to pay to the order of Alter, Taylor &
Dewey, 82000, without defalcation for value received,

“82000 Geo. H. BErGHAUS.

Hexry C. Bercuavs,”

The note having been read in evidence by the plaintiffs, the de-
fendant offered in evidence the deposition of G. H. Berghaus, taken
under a commission, having first produced the release of the de-
fendant to him ; objected to by Hamilton Alricks.

1. That the witness is also a co-promissor in the note, and is to
show payment of his own note. -

2, That he is interested in the event of this suit, as this verdict
could be given in evidence for or against him in a subsequent suit.

3. That quoad hoe, the two promissors are partners.

Objection overruled as to the competency of the witness, and
decision excepted to, as to the subject-matters of the testimony.

The plaintiff then further objected to the reading of the deposi-
tion, on the ground that the rule and notice for the commission, was
of a commission to R. II. Chinn and Todd Robinson, Jr., and the
commission is only executed by R. H. Chinn. Defendant offered
also to prove, that this deposition had been filed of record ever since
the 28th of April 1838, without any objection being made of its
being defectively executed, and was offered in evidence on the for-
mer trial of the cause without objection, except as to competency
of witness.

Objection sustained and defendant excepted.

The commission was as follows :
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The commission was as follows :

Dauphin county, ss. To Richard H. Chinn and Todd Robin-
son, Jr., Esquires, Attorneys-at-Law of New Orleans, in the state
of Louisiana, Greeting :

Know ye, that, in confidence of your prudence and fidelity, we
have appointed you, and by these presents do give unto you, or
either of you, full power and authority, in pursuance of an order
made in our Court of Common Pleas, for the county of Dauphin, in
a certain cause there pending, wherein Jacob Alter, Thomas Taylor
and Solomon J. Dewey, negotiating in business in the name of Alter,
Taylor & Dewey, are plaintiffs, and Henry C. Berghaus, who is a
co-promissor in a joint and several note with George H. Berghaus,
is defendant, to call before you, or either of you, at a certain day
and place by you for that purpose to be appointed, all and every
person and persons who may be named to you, as well on the part
of the plaintiff as on the part of the defendant, or either of them, as
witnesses touching the premises mentioned in the interrogatories
hereto annexed, and reduce their testimony to writing; and when
you shall have so done, you are to send the same before us, in our
Court of Common Pleas aforesaid, together with the interrogatories
and this writ, under your hands and seals, or of such of you as shall
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388 SUPREME COURT [Harrisburg

[Berghaus v. Alter.]

act therein. In testimony whereof, we have caused the seal of our
said court to be hereunto affixed. Witness my hand at Harrisburg
the fourteenth day of March, A. p. eighteen hundred and thirty-
eight. GeorGe MisH, Prothonotary.

The defendant then gave in evidence as follows:

November Tth 1834, letter of plaintiffs acknowledging the receipt
of draft on the Commercial Bank for 8500, * placed to the credit
of your account.”

December 20th 1836, letter of plaintiffis acknowledging the
receipt of 854, ** which will be placed to the credit of your account.’”

March 29th 1837, letter of plaintiffs as follows :

* Doctor George H. Berghaus:

* Dear Sir: Your favor of the 18th inst., enclosing §1200, is
duly reccived and the same passed to the credit of your account.
We will immediately forward you the champagne, as ordered, and
bill of lading in a few days. {'nur determination to rather look at
your goods, than at a list of bad debts, is certainly correct, and we
advise you to adhere to that course. At the commencement of
your business, you very frankly told us your situation, being with-
out capital, &c., &e. We have credited to you a large amount
under such circumstances, and it was well known, both to your-
selves and us, that we had unlimited confidence in your honest
and honor; and, under all existing circumstances, which it is neerﬁ
less to again mention, you certainly cannot expect us to give up
the note of your father for $2000, when it was first given us as
collateral, and is, in fact, the only security that we have for the
whole, or any part of our claim; and if you will for a moment
reflect, you would not certainly again ask such a thing, and we
congider it inst to at ance frankle rive von our ideas: and that is.
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consider it just to at once frankly give you our ideas; and that is,
we are justifiable in holding said note as collateral, and yet, at the
same time, have no hesitation in saying that our confidence in
your honor and honesty, and our feelings of friendship towards you
are still unlimited and unimpaired. The times in our eastern
cities have been desperate, which you are fully apprized of by all
Jate accounts, and we hope you will lose no time in making further
remittances.”

The court were requested to charge the jury upon the following
points, and which they thus answered :

1. That the receipts given in evidence being for sums of money
paid by George 1. Berghaus to plaintiffs, and expressed on their
face to be ““on account,” are to be considered as payments in ecase
of Henry C. Berghaus, the surety, on account of the note in suit,
and, therefore, that plaintifis are not entitled to recover.

The first point propounded by defendant, asks the court to con-
strue the payments according to the terms of the receipts alone,
exclusive of the other evidence in the cause, and assumes the fact
that Henry C. Berghaus is the surety. The court say to you, in
answer to this point, that, if Henry C. Berghaus was a surety, aud

File: Penn-Supreme-Court--1840-Alter-vs-Berghaus Page 5 of 20



Pennsylvania Supreme Court — 1840 — Alter Vs. Berghaus

May 1840.] OF PENNSYLVANIA. 889

[Berghaus v. Alter.]

these sums were paid on account generally, and no a;ilprnpriatiun
directed by the payer at the time, and none made by the creditors
at the time, these payments ought to be credited in ease of the
surety, provided the debt for which he was surety was then due
and payable.

2. 'I?hal: there is here no evidence showing that the note in suit
was given as a collateral security for goods to be purchased after
its date ; and, therefore, if it is to be considered as a collateral se-
curity, it can only be considered as a collateral security for the
goods purchased ou the 16th of October 1835,

To the second point: That, in the opinion of the court, there is
some evidence on the subject of this note being given as a collateral
security, but for what, does not, in the opinion of the court, dis-
tinctly appear; and it will be for the jury to determine for what it
was collateral security, if collateral security at all. If they find it
was not given as a collateral security for goods to be thereafter
purchased, then, if treated as a collateral security, it can only be
considered as such for the goods purchased on the 16th of October
1835.

3. That the receipts given in evidence by the.defendant, being
expressed to be for moneys paid “on account” generally, are to be
considered as not appropriated either by the plaintiffs or the defend-
ant at the time of payment; and, therefore, the law will apply
them to the first items of indebtedness, or to the oldest debt, and
particularly so in this case, when, if thus applied, they will go in
ease of a surety.

Ta tha third noint: That if tha inre ghall find from all tha avi.
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3. That the receipts given in evidence by the.defendant, being
expressed to be for moneys paid “on account ' generally, are to be
considered as not appropriated either by the plaintiffs or the defend-
ant at the time of payment; and, therefore, the law will apply
them to the first items of indebtedness, or to the oldest debt, and
particularly so in this case, when, if thus applied, they will go in
ease of a surety.

To the third point: That if the jury shall find from all the evi-
dence, that the moneys were paid generally on account, and not
appropriated, as before stated, the law will apply them to the first
item of indebtedness then payable, and this, whether in ease of a
surety or not.

4. That the receipts given in evidence by the defendant, being
for so much money puirf generally, and as expressed in those re-
.ceipts “on account,” are to be considered as payments on George
. Berghaus's account generally, and are not, or were not at the
time of the payments, apeciﬁmﬂy appropriated to any particular
‘account ; and, therefore, the law will appropriate them to the first
items in the account, and to the oldest debt. _

To the fourth point: That if the receipts given in evidence by
-defendant, are to be considered as payments on George 1. Berg-
haus's account generally, and were not appropriated by either
debtor or creditor, as before stated, the law will appropriate them
to the first items in the account then payable; and, in answer to
both the 3d and 4th points, the court say that the time at which the
debt accrued is not the criterion, but the time when the debt was
due and payable.

5. That if the jury believe this note was given as a collateral
security, it can only be here extended so far as to embrace the goods
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890 SUPREME COURT [Harrisburg

[Berghaus . Alter.)

purchased on the 16th of October 1835, by George II. Berghaus;
and that the payments first made by George H. Berghaus to the
plaintiffs, or so much as may be necessary, were not specifically
appropriated at the time of payment by George H. Berghaus to
other accounts, and therefore must be applied %Jy plaintifis to the
note in suit.

To the fifth point: If the jury believe the note in question was
given as collateral security, the jury must next determine, from the
evidence, for what it was collateral security. If they think it only
embraced the goods purchased on the 16th of October 1835, they
will confine it to that. If George H. Berghaus did not specificall
appropriate the first payments he made, at the time of making suc
payments, the plaintiffs were not obliged to apply them to the note
in suit, but could make the appropriation of them to either debt
due them, as before stated.

6. That if at the time this note was forwarded by Henry C. Berg-
haus to the plaintiffs, on the 11th of February 1886, it was for-
warded in payment of the draft accepted by them, dated the 16th
of October 1835, no subsequent arrangement of plaintiffs and
George H. Berghaus could convert it into a collateral security for
any goods purchased after the 16th of October 1835, without the
consent of Henry C. Berghaus, the surety, and that here no testi-
mony has been given to Bliow that the surety ever assented to such
arrangement, .

To the first proposition contained in the sixth point the court
assent and charge you as requested ; and they say to (f'nu, that they
have not been able to discover any thing in the evidence to show
that Henry C. Berghaus ever altered or extended his original un-
dertaking after giving the note in question.
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e

dertaking after giving the note in question.
7. That if, from defendant’s own showing, the payments by
George 1. Berghaus of $500, received by plaintiffs on the Tth of
November 1836 ; 854 December 20th 1836 ; 1200 20th of March
1837, were received by them ‘‘on account’ generally, and not
then specifically appropriated by them, they could not appropriate
them on the 31st of July 1837, to any account other than the
oldest indebtedness, to the prejudice of the surety, Henry C. Berg-
haus, who has the right to claim now that they should have appro-
priated to the note in suit, in ease of him who was a mere surety.
To the seventh point: The court say, that if you find the pay-
ments by George H. Berghaus, of 8500 received by plaintiffs
on the Tth of November 1836 ; 8500 December 8th 1856 ; 854
December 29th 1836; 81200 on the 20th of March 1837,
were received by plaintiffs generally, and not then specifically
appropriated, they could not, on the 31st of July 1837, cﬁunge the
appropriation to the prejudice of the surety, Henry C. Berghaus.
And if the debt for which he was surety was the oldest debt. and
the longest due, he would have a right to claim the payments to be
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o ooprinted in ease of himself, as such surety, if they had not
been appropriated at the times of payment, or within a reasonable
time thereafter.

8. That the letter of the 18th of March 1887, from George H.
Berghaus to the plaintiffs, enclosing $1200, is to be considered as
directing the appropriation of that sum to the note in suit, that the
plaintiffs were bound, at the receipt of that money, so to apply it,
and no subsequent arrangement between plaintiffs and George H.
Berghaus could change that appropriation to the prejudice of
Henry C. Berghaus, the surety in this note, without his consent.

To the eighth point: The court say they do not consider this
letter of the 18th of March 1837, as directing the appropriation
of the 81200 thereby remitted to the note in suit; but, if it did,
the plaintiffs were bound so to appropriate it, and no subsequent
arrangement between the plaintiffs ang George . Berghaus could
change that appropriation to the prejudice of Henry C. Berghaus,
without his consent.

9, That if. from all the testimony and circumstances of this case,
the jury believe that the payments of 3500 on the Tth of Novem-
ber 1836; 8500, December 8th 1836 ; 354, December 20th 1836,
and $1200, March 9th 1837, were intended when remitted by
George H. Berghaus (or so much of them as was necessary), to be
applied to the note in suit, the plaintiffs were bound so to appro-
priate them, and not havin%] done so at the time of their receipt,
the jury may appropriate them, or so much of them as may be
necessary to the extinguishment of the note in suit.

To the ninth proposition the court assent, provided such inten- |
tion of George I. Berghaus was communicated at the time to
plaintiffs, and we charge vou, as therein requested, with this
qualification.
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T - - -

qualification.

In considering the answers which the court have made to the
points propounded, you will bear in mind the law as laid down in
the general charge given to you; and taking all the facts into
consjderation, :,mt% applying the law to them, do justice to these
parties, according to the evidence in the cause.

The court think that the law, and the facts of the case, are with
the plaintiffs; but, of course, you will decide the facts for yourselves.
You will suffer no feeling for or against either of the parties to
have any influence upon your judgments, but will hold the parties -
responsible, just according to the contracts into which they have
entered, and in the manner in which they have so bound themselves.

Filed at the request of the counsel on both sides, both of whom
except to it.

J. A. Figher, for plaintiff in crror, on the subject of the rejection
of the deposition taken upon the commission, cited 1 Har. Chan.
Prac. 431, 435, 462; 1 Trou. Hal. 813; 1 Binn. 436; 18 S. &
R. 323; 14 Id. 324 16 Id. 385: 1 Watts 408.
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Hamilton Alricks, for defendant in error, on the same point,
cited 3 Wash. C. C. 81,41; 11d.43; 4 Dall. 410; 1 Yeates 302.

"The opinion of the court was delivered by

KEexNEDY, J.—The first error assigned is, that the court rejected
the testimony of George H. Berghaus, taken under a commission,
directed to Richard H. Chinn and Todd Robinson, Jr., Esquires,
of the city of New Orleans, authorizing them, or either of them,
to take it, when it ought to have been received. The objection to
the admission of this testimony was made in the court below, first,
on the ground that George H. Berghaus, being a joint and several
drawer, with the defendant, of the note on which this action is
brought, had such an interest in the event of the action, although
released by the defendant, as to render him incompetent to give
testimony ; and, secondly, that the rule entered for issuing the com-
mission, notice of which was duly served upon the attorney below
for the plaintiffs there, directed, as it was alleged, that the commis-
gsion should be issued, authorizing the commissioners named therein
to execute it jointly, and not either one of them to do it, as was
done. The court overruled the first ground of objection, but sus-
tained the latter. George H. Berghaus being released from all
liability to the defendant, %ur and on account of the costs and charges
to which the latter might be subjected by means of this suit, we
think the court below were right in pronouncing him a competent
witness. A judgment against the defendant could not affect George
H. Berghaus directly, nor would it be evidence for the plaintiffs in
an action brought by them on the note against George H. Berg-
haus, because he is no party to it, and had no right to claim to be
heard in court on the trial of the cause. It would, therefore, be
most obviously unjust to conclude him by a judgment in a suit
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most obviously unjust to conclude him by a judgment in a suit
when he was not a party, and could not claim to be heard. Sup-
pose the judgment in this suit had been against the plaintiffs below,
it would scarcely be imagined, I apprchend, that it would have
been a bar to a recovery, in an action brought by them, on the
same note, against George H. Berghaus. Now if it would not, it
would be unrcasonable to hold, that a judgment here would be
evidence conclusive against him, unless it were to be held, on the
other hand again, that a judgment here, in favor of the defendant,
would be evidence conclusive in favor of George H. Berghaus.
To operate as an estoppel, it must have a reciprocal effect, so
that either party may have the benefit of it. Besides, it cannot
be said here, that George H. Berghaus had even an interest in this

uestion put in issue, because his liability to the plaintifis below
gur the same amount of money claimed in this action, was not denied
or contested. The only point of difference between him and the
plantifis was, as to the appropriation of the moneys, admitted
to have been paid by him to them. If he had any interest then at
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all in this suit, it could not be a pecuniary one, but such merely
as might be naturally imputed to arise from the relationship that
existed between him and the defendant, and a consciousness on
his part, perhaps, that he had been the occasion, in some measure,
of bringing his father into the trouble of attending to and defend-
ing this sut.

gan, as to the second ground of objection, we conceive that the
court erred in regard to it, and that the testimony ought to have
been admitted. We do not consider that the rule entered for is-
suing the commission, nor that the notice given to the counsel of
the adverse party, necessarily imported that the commission in-
tended to be taken out, was to be one, giving authority to the two
gentlemen named as commissioners to act jointly in the execution
of it, and not otherwise. The most that scems to be contained in
the rule, as to this, is a mere nomination of the commissioners,
without any explicit declaration of a wish or design that they
should be authorized to execute the commission unitedly and not
either one singly. As to this latter matter, it seems to have been
left to the clerk to make it out in the usual form, or, at all events,
the clerk was not restrained, by the terms of the rule, from mnkin?r
out the commission as he did, so as to give authority to cither o
the commissioners to take the testimony. 1 would further observe
that such objections are not entitled to favor, when taken at so late
an hour as in this instance. We, therefore, think the testimony
oug;hu to have been received.

The second error consists of several bills of exception to evidence
admitted by the court. It is, however, sufficient, without noticing
them in detail, to say that no one of them, in our opinion, has been

anataimanl
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- " &

sustained.

The remaining errors are exceptions to certain parts of the charge
of the court delivered to the jury, and to answers of the court on
points submitted by the counsel of the defendants below. We are
unable, however, to perceive any error in these exceptions, except
as to one matter, which embraces the instruction given by the court
to the jury, in regard to the appropriation of the various sums of
money paid at different times by George H. Berghaus to the plain-
tiffs below.

In the first place it is proper to observe, and it must be borne in
mind throughont, that the note in suit was given to secure the pay-
ment of a debt created by George H. Berghaus, for his own exclu-
sive benefit; and that he must, therefore, be regarded as the prin-
cipal debtor, and the defendant as his surety merely. That such
is the fact appears most conclusively, not only from the books of
the plaintiffs Eﬁrnw. but likewise from the written correspondence
between them and George H. Berghaus. Again, it is also equally
proper to observe and bear in mind, that, from the letters of the
plaintifis below to George II. Berghaus and his letters to them, it
appears, to a degree of certainty that admits of no doubt, that the
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note in suit was considered as having been given and accepted as
a mere collateral security for the payment of the price of certain

ds, previously sold and delivereg by the plaintifis below to
léo;)rga H. Berggau;s, and charged to him in their books of account.
That it was given and taken as such security is most explicitly as-
sented to by the parties in their written correspondence ; and seeing
it is for the benefit of the defendant that it should be so considered,
especially as he is only a surety, he has a right to claim that the
plaintiffs below shall be bound by their agreement or assent in this
respect ; and that they shall not now be permitted to say that the
note was taken in payment of the book debt of George H. Berghaus,
which formed the consideration of it, and, therefore, such book
debt has become thereby extinct. It must, however, be admitted,
that it scems to appear, from the circumstances of the note being
eredited to George H. Berghaus, in the plaintifi's books of account,
against him, in the same manner as if it had been so much cash
paid, and also from the testimony of William J. Dewey, a brother
of one of the plaintiffs below, that the note was taken in satisfac-
tion of the debt for which it was given, and not as a collateral
security. But it would not be safe, nor would it be right to suffer
such evidence to control and set aside the express written agree-
ment, as it were, of the parties on the subject, plainly showing the
contrary. Nor is this all; for on the 15th of October 1886, the
plaintiffis and George H. Berghaus stated their mutual accounts,
striking a balance against him of $4124.33, in which they charge
him with interest on the book debt, from the time it originally was
to have been paid, for which the note was given, thuugﬁ the note

wae drawn svtandine tha navmant af tha manary mantinmad in ir
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was drawn extending the payment of the money mentioned in it
to a date nine months and a half later, thus showing, most clearly,
that the book debt, for which the note was given, was not consid-
ered as thereby extinguished, but that it still remained in force,
bearing interest from the date at which it was to have been paid,
according to the terms of the original agreement under which the
debt was first created. This could not have been done, had the
note been taken in discharge of the debt, because the note did not
bear interest ; and to have charged interest on a debt that had been
extinguished before the time for which interest was charged com-
menced, would not only have been unjust but absurd ; and, there-
fore, such charge is only reconcilable with the fact, that the note
was taken merely as a collateral security. The note then being
taken as a collateral security only, and the debt for which it was
taken still remaining in force as a book debt, and there being no
evidence given on the trial tending to prove that the time for pay-
ing it was extended by agreement, in connexion with giving the
note beyond the period fixed on at first, it followed, as an inevita-
ble consequence, that the book debt, on account of which the note
was given, still stood open against George II. Berghaus, and that
he, notwithstanding the note, remained liable to pay it, as soon as
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the time should come around at which it was originally agreed to
be paid. The goods then having, as it would seem, been all pur-
chased on a credit of six months, and that portion of them, for
which the note was given, hnvinf been purchased first, became of
course payable first. Hence all payments made by George H.
Berghaus subsequently to the plaintiffs, for which receipts were
given, expressing the money to have been received * on account™
generally ; or a credit given therefor in the books of the plaintiffs
generally, without making any special appropriation of the same,
when none had been made by the payer, would be appropriated
by law to the payment of the book debt, for which the note had
been taken as a collateral security; for, although the note might, at
the time, not have become payable, yet the book debt for which it
was given had, which was sufficient to warrant the appropriation
to the latter. It is true, however, that a different appropriation
was made afterwards, between the plaintiffs below and George H.
Berghaus; but this was some time after the law had interposed
itself and made the appropriation which would go in discharge of the
debt for which the note was given. And hafo no one been inter-
ested in the appropriation made by law, of the moneys previously
received, it would have been perfectly competent for them, by their
subsequent agreement, to have changed the appropriation so made
by law as they pleased. But then the previous appropriation made
by law went to discharge the defendant below, wlinu, being a mere
surety, derived no benefit whatever from the debt, and being once
discharged from his liability as such, his obligation could not be
revived subsequently without his assent, which is not pretended to
have been obtained to the appropriation, made by the plaintiffs
helow and George H. Berghaus, when the balance of $4124.33
was struck against him, and for which it would appear that he gave
his note to the plaintiffs. The court below, in presenting this

maea ta tha inev anam tn hava tallan nn tha natian that tha naw
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his note to the plaintifis. The court below, in presenting this
case to the jury, seem to have taken up the notion that the pay-
ments made by George H. Berfhaus to the plaintiffs below, before
the note in suit became payable, could and ought not to be ap-
plied by the jury to the discharge of it, unless applied specially in
that way at the time when made. Had not the original promise,
made by George II. Berghaus to the plaintiffs below, to pay the
debt for which the note was given, been still in force, the opinion
entertained by the court, in this respect, might have been correct.
But the note being taken merely as a ccﬁlnterﬂl security, that
original promise remained in full force and unextinguished not-
wit stnn£ng; and being the first engagement made by George H.
Berghaus, in point of time, under which moneys could or did be-
come payable by him to the plaintiffs below, all moneys paid by
him to them generally, and not otherwise appropriated at the time
of payment, ought to have been considered as paid in discharge of
it. This would have been, in effect, applying it to the discharge
of the note, though no mention whatever was made of it. Had
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then the $500, credited in the book of the plaintiffs below generally,
on the Tth of November, and the like sum credited in hl.:e manner
on the 19th of December 1836, and 854 in the same way on the
12th of January, together with 3120{} on the 27th of March 1837,
been appropriated by the jury in the manner last mentioned, as we
think it ought to have been, though, under the instruction of the
court below, could not very well be done, the debt, for which the
note was given, would have been discharged, and consequently
the note itself have been paid; and, of course, a verdict have been
given for the defendant below. Not being able to accord with the
court, in the direction given by them to the jury, in relation to
this branch of the case, we think the judgment ought to be re-
versed on this account, as well as on account of the rejection of the
testimony of George H. Berghaus.
Judgment reversed, and a venire de novo awarded.

Referred to, 10 Barr 430: 2J 385; 9 C, 157
Approved, 6 Barr 323.
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